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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

UL 222083
C. Michael Moon
Ash Grove, MO 65604

RE: MUR 6627 )
Mike Moén for Congress

Dear Mr. Moon:

_ On August 22, 2012 and September 11, 2012, the Federal Election Commission potified
you, of a complaint and supplemental complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act"). Copies of the complainit and
supplemental complaint weie forwarded to you. at that time.

‘Upon further review of the allegations contained in the- complamt and information
supplied by you, the Commission, on July 9, 2013, voted to.find'no reason to believe with
respect to certain allegations and dismissed the remaining allegations and closed the file.

Documents related to the case will be.placed on. the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement:and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66132 (Dec.. 14;2009). The Factual and
Legal Analysis, which more fully explains the Commisgion's findings, 1s enclosed for your
inforrnation.

If you have any questions, please contact Kimberly Hart, the attomey assigned to this
matter at (202).694-1650.

_S.'ir:-xccre'ly. )

Ma.rk Shenkwxler
Assistant-Generdl Counsel
Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR 6627

RESPONDENTS; ‘Mike Moen for Congress and Craig Comstock in.
his official capacity as treasurer

C.: Michaél Moot

I INTRODUCTION
This matter was generated by-a complaint filed by Thomas Shane Stilson. See
2 U.S.C. § 43%(g)(a)(1). C. Michael Moon was a candidate in thie 2012 Republican primary in

the Missouri seventh congressional district. His principal campaign committee is Mike Moon for

* Congress and Craig Comstock in his:official capacity as treasurer (the “Committee”). !

‘The Complaint alleges that 'Res_éondents violated the Federal Election Carpaigh.Act of
1971, as amended (the “Act™) and Commiission regulations in connection with (1) Moon’s
acceptance of in-kind contributions resulting from his appeatances ona weekly radio program,
“The Gun Show:” (2) Moon’s acceptance of in-kind contributions resulting from the waiver or
payment by a third party of a $1,000 booth rental fee at a rally; (3) the Committee’s failure to

comply with réporting and disclaimer requirements on campaign literature anid sighage; (4) the

1 The Comnuttee s 2012 repons mdlcate that rt recexved $ 16 146 40 in' recelpts and made dlsbursements

2012).

for, hts 2010 candxdacy in the same

Thé Committéewas also Moon’s principal campaigh comini
' acy-for 2012, the-Coniniittee’s;201 [

congressional district. Alttiough Mooti did not file.a new Stitest
Year-End Report contamed 4 notition that “Candidate detlared:tc 0; i'imary in:October 201 [, Started
new ¢élection totais.” See Committee’s 2011 Year-End Reeport,:Suriia g i(Jan. 13,:2012). On Augusti§, 2012,
the Reports Analysis Division (“RAD”) sent Moon & letter advising him that hie shiould:either disavow a 2012
candidacy or file 2 2012 Statement of Candidacy: Moon did'not: respondto the: RAD letter. Pursuantto’ll C.F.R.
§ 100.3(a)(3), if the individaal does:not.respond-to the disevowal létier within 30 valéndar days, he-or she will be

" considered.a candidate:umder the Act.
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Committee’s failure to report other alleged in-kind contributions, including the costs of signs.and
an iPad; and (5) the Committee’s or a third party’s failtire: to. report the costs of a pro-Moon
-rxewspapet advertisement and the failure to include a disclaimer on the advertisement.

Separate. responses were. filed by Moon, the Committe¢, Matthew Canovi of Canovi &
Associates, LLC (“Canovi”), Journal Bx;oa'déast Group (“Journal Broadcast™), Bob Estep
(“Estep”), and Eric Wilber (“Wilber”). See-Moon Resp: (Sept. 10, 2012), Committee Resp.
(Sept. 10, 2012), Canovi Resp. (Sept. 27, 2012), Journal Broadeast Resp. (Oct. I, '2'_0'_1,2),: Estep

Resp. (Sept. 10, 2012), and Wilber Resp. (Sept. 17, 2012). As detailed below; the Commission

fonnd no reasen to believe that Respondents. violated the Act by accepting excessive or

prohibited in-kind corporate contributions, by failing fo. properly report the receipt of various in-
kind contributions, and by not affixing a disclaimer-to. window decals and pocket constitutions..
Further, the Commission dismissed, as a matter of prosecutorial discretion, various allegations
relating to the receipt of a $1,000 prohibited in-kinid corperte contribution and missing and
incomplete disclaimers pursuant to. Heckler v. Chaney 470 'U.S. 821 (1985).
L FACTUAL AND LEGAL ANALYSIS

A. Radio Show

Beginning in.MaytZQll (several months prior to Meon becoming a candidate), and
continuing after his loss in the August 2012 Republican ptimary, Moon regularly appeared as a.
political commentator on “The Gun Show,” a weekly two-hour radio program hosted by Canovi.

Moon Resp. at 1; Canovi Resp. at 1. The Show is broadcast on 104.1 KSGF-FM '(“KSGF--"--’), a

. Springfield, Missouri radio station owned by Journal Broadcast. Journal Broadcast Resp. at 1.

Moon’s participation en “The Gun Show” typically was limited to approximately five minutes of
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airtime in the second hour of the show, with gh'é last two or three minutes aflotted for i_i_tifcai
commt:ntary.2 Moon Resp. at 1.

The Complaint all@_gcs_ that the radio. show appearances constitute unreported in-kind
contributions because Canovi and Moen advocated Moon’s election and solicited contributions

for his campaign: Compl. at 1. Moon acktiowledges that his commeiitary was political. in nature

and that, although he periodically mentioned his candidacy, he did.not do so.in every appearance.

Moon Resp. at 1. Moon further states: that hie did not provide his usual commentary on June 9,
2012, when he hosted “The Gun Show” in.Canovi’s absence. Id Aacord—ing:to Moon, thare was
one mention of his Committee’s website and one mention of an upcoming campaign rally. Jd
He denies soliciting contributions during his appearanices on “Thie Gun Show.” Id. Cariovi
confirms that Moen was a political commentator during the second hour of “The Gun Show”

before, during, and after Moon’s candidacy.’ Canovi Resp. at 1.

independentlyproduced and hosted on airtime sold to Canovi, an unrelated thi-rd'pau‘ty.4 Journal
Broadcast Resp. at 2. Journal Broadcast further-states that C-'anovi. is not an employee of either
KSGF or Journal Broadcast and that he purcha.s_es two hours of a;irt'ime; on KSGF at the saine
market rate that the station sells time for more traditional advertisements.® Jd J ournal Broadcast

prowdes a sta.ff person to operate the radio oontrol board during the broadcast of “The Gun,

2 Moon states that the first hour of the-show involved discussions of the latest advances in firearms (or the

specific topic of the day) and the:second hour involved a discussion of Second Amendment.issues. fd:
3 The avaiiable infamation indicates that Canovi is:thersole owner af Canovi & Astociates. Thera is no
information to indicate that Moon receives any type.of compensation: from Canovi or Journal Broadcast for hts
hosting duties.

4 The sole shareholder of Journal Broadcast Group is Journal Breadcast Corporat:on which operates as a
subsidiary of Journal Communications. Journal Broadcast Resp. at 1,

5 Complainant asserts et Cnnowi pays $250 per hour for the airtime, or $2,000 par month.. Conmpl. at 2.
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Show,” which is included in the cost of the airtime, but Journal Broadcast has no involvement
with the show’s content.® Id.

The Complainant supplemented the initial allegation with information relating {6 .
archived podcasts of 38 airings of “The Gun Show™ between October 16, 2011, and. August 4,
2012.7 See-Compl. Suppl. (Sept. 11, 2012). Our review of the available podcasts indicates that
Moon appeared on 28 of the 34 shows aired during his candidacy ahdl that Moon and Canovi
either referred _.listeners to the Committee’s website or ennouraged listeners te support Moen’s

candidacy during 19 of those 28 shows. /d. During three of those 19 shows:that reférenced

Moon’s candidacy, Moon and Canovi also solicited firiancial support for Moon'’s campaigi: or

Canovi encouraged listeners to contribute to Moon’s: campéi;gn by asking; listeners to support

“like-minded” candidates. Id. (claiming that solicitations took place on February 25, April 28,

and June 23, 2012). The Supplement also asserts that, from the inception of the campaign, Moon
placed campaign material, at no charge, in every one of the electronic newsletters distributed by
Canovi; the Complairit alleges that the Committee failed:to report the receipt of an in-kind

contribution from Canovi and failed to place a proper disclaimer on the advertisement.® Id. at3.

Joumal Broadcast farther reaponds that:the Cbmplamt does:nat allege 4 violation ¢n its part antl frther.
denies that-it has made any contributions to Moon’s campaign-6r-that:it has’ any: materigls relevaiit to the Complamt
Journal Broadcast Résp. at 3. It requests that the Cominission dismiiss it as-4 Respondent in the:mattet: Jd.

6

7 Although Complainant refers:to Moon as:Canovi’s co-host, the podcasts indicate that Moon generally

provided political cémmeritiiry during the last five minutes of the show rather than being présent.and involved in.the
discussions during the remsainder of the show, However, there dre a few instancés when Moon. éppearéd an the
show and participated in the general discussion.. Sea generally Comgl. Suppl.

8 Moon did not spetifically respond to the allegation regarding the newsletter and: Canovi respondéd thathe
was unclear as to how to respond to the information contained in the Supplement to-the Complamt ag'it cited'to:-no
particular statutory provision. See Moon Resp. at 1+2; Canov; Resp..at 1. It dppears | that Complamant is. allegmg

that the Cominittee received an in-kind contribution from Caiovi since Canovi:sells: advertlsmg anid sporisorships for

the newslétter and failed to place the propet disclaiméts on the ddveitisements, We reéviewed:the atchived.
newsletters.available on Canovi’s website; but could ot locate any éditions that ¢onitained aiiy type-of Moon
advertisements.. Seehi _@Mmgm_@m (last-accessed- ofi-Yan, 23;2013).. Based oni t¢ lack of available
information supporting Complainant’s allegatlcn, the Commissiem: fotind no:reason to believ that the: Comm‘iﬁne

4
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| The Act prohibits corporations from making contributions to. federal candidates or their
committees. 2 U.S.C, § 441b(a).. The Act also prohibits an individual from making a
contribution to a candidate or authorized political coramittec-in any calendar yeat which
aggregatés in excess of $2,500. 11 C.F.R. § 100.52¢a) (2012 cycle). “Anything of value”
includes an in-kind contribution. 11 C.F.R. §§ 100.52(d)(1), 100.111¢d). All political
committees are required to file reports of their receipts dnd disbursements. 2 U.S.C. § 434(a).

Contributions do not include “any cost{s] incurred in covering a news story, commentary

or editorial by amy broadcasting station (including a cable television aperator, programmer or
producer), Web site, newspaper, magazine or other per—iodiczﬂ publication . . . unless the facility
is owned or controlled by any political party, political committes, or andidate[.] 11 C.FR.

§ 100.73; see also 2 U.S.C. § 431(9)(B)(i) (exempting certain news stories, commentaries, or

editorials from the definition of expenditure); 2 U.S.C. § 434(f)(3)(B)(i) (exempting

communications within certain new stories, commentaries, or editorials fiom the definition of
electioneering communication). This ex¢lusion is known as the “press exemption.”

If the press exemption applies to Canovi, there isno resulting in-kind contribution to
Moon or the Commiitee. On the other hand, if the ére’ss‘ exemptien does not apply to-Canovi,
Moon’s appearances could constitute a prohibited corporate or excessive in-kind contribution to
the Committee.’

The Cammissian conducts a two-step analysis to determine whether the press exempti:‘-:ﬁ

apphes First, the Commission asks whether the entity engaging in the acthty isa press entity.

T ey s

v1olated 2 U S C.§§ 434(b) and 41f by falhng to. report the recelpt of a; potentmlly prohiblled m-kmd corporate
contribution and by fanlmg to place; the appropriate:disclaimer-ofi the: alleged advertisements.

S Canovi.& Associates is Canovi’s Jimited liability company, Cimmission regulations provide:that, so lorig
as.a limited liability. company does not opt to be.treated like.a: corppratmn for tax purpeses, & coritribution from:a
limited liability company is treated as a contribution from a partnership. See 11.C.F.R. § 110:1(g)(3).
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See Advisory Op. 2005-16 (Fired Up!). Second, in determining the scope of the-exemption, the
Commission considers (1) whether the press entity is owned.or cbntrol,_le_d by a political party,
political committee, or candidate, and if not, (2) whether the-press entity is acting s a press
entity-in conducting the activity at issue (i.e., Wh&her‘- the entity is acting in its “legitimate: press
function™). See Reader's Digest Association v. FEC, 509 F. Supp. 1210, 1215 (S.D.N.Y, 1981). .
If the press entity is not owned or controlled by any political party; polifical committee, or
candidate, and if it is acting as a press entity with respect fo the conduet in question, the: press
exemption applies and immunizes the. activity at issue.

Ini determining whether Canovi & Associates qualifies for the: press exemption, we first
consider whether it is a press entity. When conduicting that analysis, the Commission “has
disseminates news stories, commentary, and/or editorials.” Advisery Opinions 2010-08

(Citizens United), 2007-20 (XM Satellie Radio Inc.), 2005-19 (Inside Track).!® The available

- information indicates that Canovi & Associates is in the business of prodicing on a regular,

weekly basis 4 talk radio program dis¢ussing issues rélated to thé Second Amenditient. It is
therefore a press entity. See Advisory Op. 2007-20 (XM Satellite Radio, fnc.) and AO 2005-19
(Instde Track) (applying the press exemption to a radio. program wheré the host operated a
corporation that produced a.show and purchiased airtime. to broadcast her show). That Canovi
has supported Moon’s candidacy is irrelevant because the' Commission has determined that “an.

entity otherwise eligible for the press exemption does riot lose its eligibility merely because of a

10 The Commlsslon has also rioted that the analysis.of whether an entity qualifi¢s:as a;préss:ejitity does.not

necessarily tumn on the presence or absence of any on: -particular. fact. Advisory Opinions 2010-08: (szens United),
2007-20 (XM Satellite Radio Inic,), 2005-19- {Inside: Track)
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lack of objectivity in a news story, commentary, or editorial.” Advisory Opinions 2010-08
(Citizens United), 2005-16 (Fired Up!), 2005-19 (Inside Track).

We next consider whether the press entity is Q.Wnie'._d or controlled by a political party,
political committee, or candidate, Available: inform!a'tien_i'hdif:.‘atéé that Canovi & Associates is
not owned-or controlled by a political cominittee, political party or candidate. Although Moon
regulariy appears on “The Gun Show" as a guest, there is no infc.mnat'i'on suggesting that he (or
any other candidate, committee or political party) has any ownership irterest in the entity. All
available information indicates that Canovi cantrols the conteni of ihe ‘.entfre show.

We also consider whether the press entity is acting in its legitimate press function with.
respect to the activity at issue, paying particular attention to-whethet the imatetials under
consideration are available to the general public and whether they are comparable in form to
those ordinarily issued by the entity. Advisory Opirions 2010-08 (Citizens United), 2005-16
(Fired Up!). “The Gun Show” is available to the general public residing in or near Springfield,
Missouri, which includes potential voters within Missouri’s seventh congressional district. See
http://www.ksgf.com (last accessed January 22, 2013). Podcasts of “The Gun Show” are€ also.
évailable for doW'nload through the radio station’s website. See

ishow/ (last aceessed February 2, 2013). In addition, a

htip:f/www.ksgf.
review of the podcasts privided by Complainant irdicates that “The Gun Show’s” format was
similar to those shiows ordinarily praduced by and paid for by a press entity.

Complainant takes issue with the frequenqy'wi:th which Moon appeared on the show-aid
disputes the allegation that he and Canovi.expressly advo.c,at_'edf Moon’s candidacy. Cempl. at 1;
Compl. Suppl. at 1. The Commission, however, has held that infermittent requests for
contributions to a candidate’s campaign do not foreclose application of the press exemptien, as

EL N

7
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long as the entity is not owned or controlled by a political committee, political party, or a
candidate, and the entity is not serving as an interinediary for the receipt of the contributions.
See Adyvisory Op. 1'.9'80-1.99 (Ruff Times); see. also Advisory Opinion 2008-14 (distinguishing
between “regular” and “intermittent” express advocacy and solicitations). It fiirther appeats that
“The Gun Show,” for the ﬁost part, haS'.coﬁsistent'ly-fOIl()Wed ‘the same format, which did not
include expressly advocating for Moen’s candidacy or soliciting contributions to his
Committee.!! See generally Compl. Supipl. Since the three solicitations of fuiads for Moon’s
candidacy are not-a regulor, fixed part of “The Gun Show,” it does not prevent “The Gun Show™
frony satisfying the press exemption requirements. Therefore, we conclude that “The Gun Show”
was acting in its legitimate press function with regard fo Mooo’:s appearantes.

We thus conclude that Moon’s appeardnces on “The Gun 'Show” do nét constitute
excessive or prohibited contributions to the Committee in violation of 2 U.S.C. §§ 441a or 441b.
As-to Journal Broadcast, thie available information indicates. that; becausé Canovi
produces “The Gun Show” and maintains control over its content, Journal Broadcast was acting
as an entrépreneur and not a press entity exercising its “unfettered right... to cover.and comrient

on political campaigns” when it sold airtime. to ‘Canovi & Associates to broadcast “The Gun

Show.” See Adwsory Op 1982-44 (DNC/RNC), eiting H.R. Report No. 93-1239, 93d Congress;

 We note, howevet that therc was at least one: show, and posslbly wo, that aired during Noon’s candidacy
where he hosted the entire show. .See http://www.ksgf, 58302525: -hitrin] (last accessed

Jan. 22, 2013). ‘While Complaitant: allégesithat. Moon-also hosted ithe June 3, 2012; show in Canovi’s absence, we

were unable:to locate a:podcast for this particular: show. In addltlon, there were some shiows: durmg his: candldacy
where Moon s appearance lasted- longer than the; customary five minutes allotted dt the-end of the:second:hour. See,
e.g., http://www ksgfcom/podcasts/thegunshow/164125606 hitm] (June 28, 2012) {last:accessed Fan. 22, 2013).

In prévious MURs, the: Commission has held that the press €xemptioni apphes in instances where the
program format does not changé:after the individual becomes a.candidate. ‘See MUR 5555, (Ross) (tadio talk-show

"host who became:a-candidate was eligible fer the press exemption-where program. format did:not.change-after he
‘began to consider candidacy) and MUR 4689 (Pornzan) {radio guest-host who later became-a candidate was eligible
for the press exemption.for commentary critical of ewmtual opponent:where there was-“no"indicatian: that:the:

formats, distribution, or other aspects of.production” were.any different when: the ‘candidate hosted than they were
when the regular host was present).
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2d Sess. 4 (1974); see also MUR 6089 (Hart) (citing to MUR 5297 (Wolfe) (concluding that the

station acted as an entrepreneur, not press entity, when it aired a show hosted by Wolfe because

- Wolfe paid for the airtime and maintained complete control ‘@ver the content of the show)),

Therefore, we conclude that Journal Broadcast and KSGF have not made any prohibited or
excessive.in-kirid corporate contributions to the Comirittee.in violation of 2 U.S.C. §§ 44laor
441b.

Accordingly, the Commission found no reason to believe that Journal Bro_adm_,st,_ Canovi,
and Canovi & Assoriates made and the Committee accepted a prohibited or excessive in-kind
corporate contribution based on Moon’s appearances on “The Guti Show” dmri.ng his candidacy
in violation of 2 U.S.C. §§ 441a and 441b, Further, it found. no reason to believe that thatthe
Committee failed to report such a contribution in violation of 2 U.S.C. §434(b).

B. The Rally for Common Sense

The Committee had a booth at the May 19, 2012, Rally for Common Sense, which was
staged by Common Sense- Exchange. Th"e.Cofn;jlai'nt alleges that Jonica Hope, a. Committee: - |
‘volunteer and webmaster for the Rally, may have waived the $1,000 booth fee for the

Committee.? Compl. at 2. If Comimon Sense Exchange made an in-kind édntri?bution,. it would

havo violated.2 U.S.C. § 441b because Common Sense Exchange-is:non-profit corporation: See

The Commxsslon attempted to notify Common Sénse Exchange on two-separate occasions (August 22,
2012, and September 11, 2012) at the. same: address found: on it website, but both packages were returned as
undeliverable. It also sent a nofification letterto-Jonica. Hope but:did:not: receive.a-response from her. See'Letterto
Kim Paris, Common Sense Exchange Rally d/b/a Rally. for:Common: Sense from Jeff Jordan, CELA. (Aug. 22,2012)
and (Sept. 11, 2012) (Notification Letters) Leiter to Jonica Hope from Jeff Jordan, CELA ((Aug: 22, 2012).
(Notification Letter).

9
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failed to report, a prohibited corporate iri-kind contribution from Common Sense Exchahg'é in
violation of 2 U.S.C. §§ 441b and 434(b). /d. |

The Committec¢ responds that the July 2012 Quarterly Re.p.bx"t does, in fact, contain an un-.
itemized expenditure totaling $750 in connection with the Rally. -Cbmmi-'ttee;liesp. at I; Moon
Resp. at 2; see: i’ul'y 2012 Quarterly Report. (Summary Page) (filed on Jul, 14, 2012), Neither
response, however, indicates that the $750 disbursement was for the booth rental fee. Jd.
Accerding to the Committee, it may have “misinterpreted™ the filing requirements regarding this
expenditure, but it is willing to emend. the report to itemize this particular disbursement. Jd. The.
meaning of the Committee’s statement is unclear. It may indicate that the $750 expenditure
represents the booth rental fee but that the Conthittee was ufiaware it was required to itemize the
expenditure. The Committee does not, however, address the:$250 difference between the:$1,000-
fee and the $750 reported expenditure. Further, thie Committee does not dispute the information
showing that federal candidates were required to pay $1,000 for the booth rental. Compl., Ex.
Al,

Since we were unable to notify Common Sense Exchange and Jonica Hope did not file a

response, we cannot determine the reason for the $250 variance, Itis possible that Common

‘Sense Exchange provided a commercially reasonable discount from.$1,000 to $750, that

Cenuntm Sense Exelrenge provided a disconnt resultifig in a $250 in-kird contribution, erthat
Common Sense Exchange waived the fee altogether.

Regardless, we do not believe that this potential violation warrants furthcr'aeinn.'ij the
Commission, givgn the resources that would be nccéssary to invésti‘gate the matter which

involves a negligible amount of money. Accordingly, the Commission decided to eéxercise

10
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prosecutorial discretion and dismiss the allegation as to Common Sense Exchange, the
Committee, Moomn,.and Hope pursuant to Heckler v. Chariey.

C. Committee’s Potential Disclaimer and Reporfing Violations

The Complaint alleges that the Committee and.other individusls failed to comply with the:
disclainier requirements of Commission regulations thhregard to several pieces of campaign |
literature, including: (1) pamphlets; (2).a billboard; {3) an advertisement printed on a traétor
trailer; (4) pocket constitutiens; and (5) window decals. Compl. at 1-3. =C6mp’la‘ina‘nt' further

alleges that tho Committee failed to repert the feoeipt of in-kind contributions and the costs

.incurred in connection with some of the campaign literature. Id

‘The Act requires a disclaimer whenever a political committee makes a disbursg;nent for
the purpose of financing any public communication through any broadcast, cable, satellite
communication, newspaper, magazine, outdoor advertising facility, mass mailing, or -any other
type of general public political advertising. 2 U.S.C. § 441d(a); 11 C.F.R. §§ 100.26, 110.11. A
disclaimer is also required for all public communications by any person that expressly advocates
the election or defeat of a clearly identified candidate. 11 C.F.R. § 110.11(a)(2). The
communication must disclose who paid for the communicatiori and ‘whether it was authorized by
a candidate, an authorized political committee of a candidate, or its agents,

2 U.S.C. § 441d@)(1)-(3); 11 CFR. § 110.11(b)(1)-(3). For printed eommunications, the
required disclaimer information must be printed in a box in sufﬁciel{tly-s'ized' type and with -
adequate color contrast. 2 U.S.C. § 441d(c); 11 C.F.R. § 110.11(c).
1. Pamphléts Distributed by the Committee
First, Complainant alleges that the Committee distributed “campaign literature” and.

failed both to place its dis¢laimer langiage in the requitéd box and to staté whethet the

11
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communication was authorized by the candidate orcommitiece. Compl. at 2, Exs. B{-B4. The

communii'cations appear to be in the form of pamphiets; these ¢xhibits provided by Complainant

-appear-to show the frorit and back of two different communications. 7d.

Exhibit B1 contains the caption “Liberty and Justice for All Mike Moon for Congress”
and.(.:on;tains a picture of the Moon family on the lefi-hand side of the communication; language
on the upper right-hand side of the page reads “Mike Moon Constitutional Conservative for
Congress™ along ‘with text teading “Missouri’s 7th Congressional District.” Jd., Ex. BI. The
lower right-hand side of the ¢communication. containg the Comshittee’s website address, its.

address and telephone number, and a disclaimer statement; “Paid for by Mike Moon for

Congress;” in much smaller type than the rest of the language. Id. Exhibit B2 most likely

represents. the back page of Exhibit B1 since it is roughly the same size as Exhibit B1. Exhibit

B2 contains the. caption “MIKE MOON STANDS STRONG-ON FREEDOM PRINCIPLES”
and lists Moon’s stance on issues such as agricultiire, defense, social security, thie Second
Amendment, and governmental authority. See Compl., Exs. B1-B2.

Exhibit B4 appears to represent the front page of a second commuriication, and Exhibit

B3 the back page. The front page contains the caption and information regarding Meon’s pledge:

if elected to office. /d., B‘;3'-'_B4. At the very bottom of the page in much smaller print is text

reading, “Paid for by Mike Muon. fen' Congress.” Id. The baok page contains a list of legislation

that Moon’s opponent, Billy Long, voted for and that are “against the Constitution.” Id., Ex. B3.

A statement at the bottom of the page says, “Vote Mike Maon on August 7th” along with the
Committee’s campaign website and address. Jd. There are no. visible postmarks on the

literature, which suggests they were likely circulated by hand, not mailed. Jd., Exs. B1-B4.

12
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Complainant asserts that Moon was observed handing out one of- more of these communications

at the Rally for Common Sense. Compl. at 2, Exs. B1-B2.

The only information regarding distribution of the pamphlets is the Complaint’s-assertion
that Moen was seen with the pamphlets at the Rally for Common Sense: Compl. at2. Moen and
the Committee acknowledge that the Commiittee did not place the dis¢laimer in a printed box, but
claim that the literature included “paid for by" language. Moon Resp. at:2; Committee Resp. at
1. The Committee’s aeknowledgement of the dis¢laimers is a strong indication that it was
responsible. for the distribution of the comipaign literature.

Because of the likely de minimis:costs of produciion for the pamphlets, the Commission

decided to exercise prosecutorial discretion and dismiss the allegation that the Committee failed

to affix an appropriate disclaimer that was contained in a printed box:
2. Billboard Advertisement
The second disclaimer allegation is that the 12 ft. by 8 fi. billboard, purportedly posted by

the Committee, containing the language “MIKE MOON FOR U.S. CONGRESS 7TH District,”

and providing the Committee’s website, was posted with a disclaimer stating “Paid for by Bob

Estep” that was not “clear and conspicuous” as required by the: Act:and regulations. qupl.--at.2,
Exs. C1-C3. As stated in the Complaint, see Compl. at 23, the C‘oﬁnmittee‘ reported the receipt
of the in-kind contribation totaling $1,532.00 an i’ts July 2012 Quarterly Report. .See July 2012
Quarterly Report (Itemized’Mipts) at p. 3 (filed on July 14, 2012). The exhibits provided by
Complainant represent various pictures of one campaign sign, which -s'how that the disclaimer

We note that-neither Moon ner the Committee’s résponses provide informiation regardmg :the method of
distribution for the. literature, thé quantity distributed; of the costs:associated-with the creation or:distiibution. ofithe
literature. See Moon Resp. at 1; Committee Resp. at 1. Ih reviéwing the Committeé?s disclosure: eports for the
2012 election cycle, we are not able to determine which dxsbursement(s), if any, could apply to the campaign
literature. See Commiittee Pisclosure Reports.

13
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fariguage “Pzid for by Bob Estep” is in the far bottom right-hand corner of the billboard in much
smaller print than the other content of the billboard. ‘Compl., Exs. C1-C3.
Moon responds that the billboard sign was paid for by Bob Estep, the printer added the

“paid for by” language to the sign, that the signage contained the appropriate discldimer

language, and that it was properly reported by the Committee. Moon Resp. at 2.

We conclude that the billboard constitutes.a public comniunication because the billboard

iis an outdoor advertising facility and that it tequired a disclairer because:it ¢ontained express

advocacy (“Mike Moon for U.S. Congress 7th District”) pursuunt t;; 11 C.FR. § 100.22(a). See
2US.C. § 441d; 11 C.F.R. § 100.26. Estep paid for the cammunication that appears to have
been authorized by the Comnmittee. The regulations pravidé that.a communication paid for by a
person and authorized by a committee must contain disclaimer language set apart in-a printed
box with the effect that it is clear and conspicuous to the readet. 11 C.F.R. § 110.11(b)(2),
(©))(i). |

The disclaimer language is not complete, It does:not state that the Committee authorized

the communication, and it is not contained in a prinfed box set apart from the other content of the

communication in adequate print type. But the violations are technical in nature and the
information provided could be viewed as sufficient to inform the publc of the persori responsible
for the communicotion. Thus, the Commission décided to exérsise pros,ecule‘;ial disoretion and
dismiss the allegation, pursuant to Heckler v. Chaney, that Estcp failed to affix the appropriate.
disclaimer to the billboard. .See MUR 6252 (Otjen) (EP'S Dismissal) {dismissing Coniplaint on
insufficient disclaimer because the advertisements comitained information indicating that the

candidate authorized the communications).

14
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3. Hand-Painted ébﬂimiﬁe"é-.s.i, A1

The third disclaimer atlegation is that campaign signs posted by the Committee did.not
contain any disclaimer and that the Committee failéd to report éxpenditures made in connection
with the signsin violation of 2 U.S.C. §§ 441d and 434(b). Comipl., Exs. D1-D5. All of the
signs appear to be the same and say “Mike Moon for U.S. Congress:”™ None.of the signs hias a
disclaimet. 1d |

Moon responds that the signs were hand-painted:and that he “overlooked™ the need for
disclaimers. Mpon Resp. at 2. The Resé_onses do not addcess whesher the Committee reported
any expenditures in connection with the signs, and we' are unable to determine, by reviewing the
disclosure reports, whether it did so. Moon Resp. at 2; Commi,t}‘_r‘eé Resp. at 1.

Because the signs were hand-painted, the amount.of money involved in creating these
signs was likely de minimis. Accordingly, the Commission decided to exereise prosecutorial
discretion and dismiss.these allegations. See Heckler v. Chaney; see also MUR 6252 (Otjen).

4, Pocket.Constitution

The fourth disclaimer allegation pertains to pocket constitutions that were allegedly paid
for:and aﬁt‘imrize‘d by the Committee. The Complaint allegés that'the constitutiofis reguired a
d'iéclaim& and that the Committee failed to include the proper disclaimer language, and that the
Committee failed to report the costs as an expeniiture Qr-aé'_ an in-kind contribution, Compl. at 3,
Ex. F.

A review of the pocket constitution indicates that it was not created by the Committee but .

rather likely purchased for thie purpose of distribution. The lack of'a postmark indicates. that the

15
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communication was not mailed but most likely handed out to potential voters.'* The back of the
pocket éo‘nstitutiop contains a sticker saying “Mike Moon for U.S. Congress,” along with the
Committee’s website and campaign address. ‘Compl., Ex. F.

While Moon and the Committee do not address the disclaimer allegation, they state that
the ébmr_nitt‘ee: reported, in its operating total expenditure on the July 2012 Quarterly Report, an
un-itemized $220 expeﬂd;l:tui‘e in conni¢ctioni with the pocket constitution. Moon Resp. at2;
Committee Resp. at 1. They also sf_ate that the éommi‘tt‘ee is willing to amend the report to
itemize the expenditure, if required. Id. |

Hete, the constitutions did not require a disclaimer. Moreover, the Commiittee placed a
campaign sticker on the back of the pocket constitution indicating who the candidate was, the
campaign address, and the website. Thus, the Commission found no-reason to believe that the
Committee failed to provide the proper disclaimer language in violation of 2 U,S.C: § 441d and
failed to properly report the costs associated with the: pocket constitution in violation of 2 U.S.C.
§ 434(b).

5. Window Decals

Fifth, the Complaint alleges that the Committee distributéd public communications in the
form of window decals without proper disclaimers. Images of the: decals were posted on the
Committee’s webglte. Compl. at 4, Ex. I, The sileged window decals say"‘Mi:i‘ce Moon for

Congress.” Jd. Moon denies that the Committee purchased window decals."> Mnon Resp. at 2.

14 In Complamt Exhlht A2 subm1tted in connecuon with the Rally s vendor S, booth, there isa plcture of

constntuhon feferred to i Complamt Exh:bnt F.

1 We reviewed the Committee’s website; but did not: find ‘any images that appeared to be window-decals. See

bttp://www.mikemoonforcongress.com (last-viewed on January 22, 2013).
16




128044342432

10
11
12
13
14
15
16

17

18

19
20

21

22

23

MUR 6627 (Moon)
Factual and Legal Analysis
for Comimittee and Moon

There is no available information to suggest that the Committee distributed window
decals asalléged. Even if the Committee did disttibute window dee&ls-, ‘Commiission regulations
state that the disclaimer provisions do not apply to items:such as bumper stickers, ~p;i:ns_; buttons,
and similar sniall items upon which a disclaimer cannot be conveniently printed. 11 CF.R.

§ 110.11(5)(1)(i). Window decals, similatly, are small itemis 'e'x'-'_empt"from disclaimer
requirements. Accordingly, the Commission found no reason to believe that the Committee
violated 2 U.S.C. § 441d with respect to the atleged window decals.

D.  AppleiPad

Complainant alleges that the Committee failed to report the receipt of an Apple iPad,
valued at $399, as an in-kind contribution in violation-of 2 U.S.C. § 434(b). Compl. at 3-4.
Moon responds that the iPad-was purchased on August 11, 2012, and thdt the Cb'tﬁtﬁiftée"W’o‘uld

report the expenditure in its next disclosure report, the October 2012 Quarterly Report. Moon

Resp. dt 2. The Committee did net respond to this particular allegation. Coiniriitee Resp. at 1.

A review of the Committee’s October 2012-Quarterly Report indicates that it reported
making a disbursement totaling $428.83 on.August 10, 2012, at WalMart for a fundraiser. See

October 2012 Quamt'eriy Report (Itemi’-zed Disbursements) @t p. 4<filed-on Oct. 15, 2012).

Although the Responses do not specifically describe the purpose of the WalMart expenditure,

and we cannot conclusively determine whether-this particular disbursement was for the iPad, the
expenditure is within the price range for the least expensive version of the iPad, and purported
dé.te of purchase. Moon Resp. at 2.

Based on the available information, the Commission found no reason to believe that'the
Committee violated 2 U.S.C. § 434(b) by failing to report the diﬂs’lsurserﬁent- in connection with

the-iPad.

17




12044242433

10
1
12
13
14
15
16
17
18

19

20

21

22

23

MUR 6627 (Moon)
Factual and Legal Analysis
for Committee and Moon

E.  Bob Estep Communication

The Complainant alleges that Estep failed to include a disclaimer on a communicafion

‘hand-painted on thé side 6f his tractor trailér advocatinig the election 6f'Moon; fhat Estep

potentially made an excessive in-kind contribution to the Committee in connection with the
communication; and that the costs associated with the use of Estep’s tractor trailer were not

reported as an in-kind contibution by the Comithittee. Compl. at 3, Exs. E1-E2. The tractor

trailer hes an advertisement that covers the. entire length of one side and reads “Mike Moon for

U.S. Congress 7th District” apd “MikeMopnferCongress.cam.” Compl., Exs. E1-E2.

Moon responds that fhe trailer, owned by Estep, was hand-painted with a “disclaimer
added”; that Estep purchased the paint and supplies and hired an individual to paint the trailer;
and that Estep provided the Commitice with the costs, which the Comnittee repotted. Moon
Resp. at 2.

The Committee disclosed thie receipt of an in-kind contribution totaling $285 from Estep
on its October 2012 Quaiterly Report that appears to be in. connection with thiis communication.
See October 2012 Quarterly Report (Itemized Disbursements) at p, 2 (filed on Oct, 15, 2012).
Estep r,esp,oﬁds that, acting on advice from an urnamed individual, a disclaimer was.affixed to
the tractor ttailer with & “wide tipped marker.” Estep Resp. at 1. Estep’s résponse indicates that
the disclaimer was not affixed to the comnunicatien at-thé outset but added atra Ia'tef date: Jd.

In light of the addition of the hand painted disclaimer, the Commissici decided:ta
exercise prosecutorial discretion and dismiss the allegation as to Estep pursuant to.Heckler v.
Chaney. See MUR 6252 (Otjen).

As to the allegation of Estep’s making an excessive ih-kind contribution, the

Comruittee’s disclosure reports indicate that Estep made three conitributions to the Cominittee:
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one for $1,532, one for $200, and a third for $285, aggregating to $2,017. See Jul& Quaiterly
Report (Itemized Receipts) at p. 1, 3; October 2012 Quarterly Report (Itemized Receipts) atp. 1.
(filed on.Jul. 14, 2012 and Oct. 15, 2012). Therefore, the Cominission fourid ho réasonto
believe that Estep made and the Cormittee received an excessive in-kind emiti‘i—buﬁbﬁ-.i-n
violation of 2 U.S.C. § 441a.

As to the allegation that the value of the use-of the-tractor frailer was not.reported by the
Commiitee as an in-kind contribution, the available inforration 'in'di'ea.tes that the Committee
reported the contribution. Therefore, the Commissian found no reason fo beti_ev.'c'thgi't the
Committee failed ta repart the value of the use of Estep’s tractor trailer-in violation of 2 U.S.C.
§ 434(b).

F. Eric Wilber’s Newspaper Advertisement

Complainant alleges that Eric Wilber paid for a néwspaper advertiseiiiént placed in
Springfield, Missouri’s Community Free Press from Jily 25-August 7,.2012, advocating Moon’s
candidacy, failed to report it as an independent expenditure and failed to provide the proper
disclaimer information. Compl. at 4, Ex. H.

Wilber responds that he was a velunteer for the Moon Committee and received two calls

from Gregg Hansen, a Community Free Press representative, inquiring whether Moon: was

ifitérested in placing én advertisememt. Wﬂf)‘e‘t’Resp. at 1. Moon infermed Wilber that the:
Committee did not have sufficient funds to pay for an advertisement, Jd. When Hansen called
again regarding a less expensive advertisement, Wilber subsequently .called Hansen back and
responded that the Committee did not have the funds to pay for the ad and asked if he could pay

for the advertisement himself. 4 Upon leaming that he could do:so, Wilber agreed to place the
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advertisement with the understanding that it would be his expenditiwe. d. Wilber does not
indicate whether Moon had any knowledge that Wilber was planning to place an advertisement.
The newspaper advertisernent reads “Moon for Congress” and states iii the upper left-
hand corner, “Paid for by Citizen Eric Wilber.” ' See. Compl., Ex. H. Accordingto Wilber, he
inquired as to the type of disclosure information required, but Hansen was unable to-ptovide any

guidance: Pointing to his status-as a'political novice, Wilbet says he was linawateé that any

ontact information needed to bé placed on the advertisement.. Jd The newspaper invoiced the

Committee for the advertisement, but Wilber paid it. Jd.;af Atiachment (copy afinvoice).

Wilber states that he did not report the expenditame because it was below the Conimission’s $250

threshold and, even if it were not, the report would not have been due at the fime of the

Complaint. Id at 2. Moon responded that the advertisement was paid for oti July 25;:2012, and

would be teported in the next quaiterly report. The Cominittes; oh its October-2012 Quarterly

Report, disclosed its receipt of a $232 in-kind contribution for “advertising” from Wilber on July

25,2012. See October 2012 Quarterly Report. (Itemized Disbursements) at p. 2 (filed on Oct. 15,
2012).

The Committee properly reported newspaper advertisement as an in-kind contfibution:
We therefore find no reason to beliéve that Wilﬁe‘t ‘violated 11 C.F.R. § 109.10 by failing to file
an independent expehditure in connectian with the newspaper:advertisement.

The advertisement did not contain an adequate 'diécl-‘aimet. The advertisemorit constitites
a public communication because it Was distributed in the newspaper. 11 C.F.R.§§ 100.26, |

110.11. 1t required a disclaimer because it said “Moon for Congress”and therefore was €xpress

advocacy under'to 11 C.E.R. § 100.22(a). The advertisement contsined language: indicating that

16 PDFs/vo10715web.pdf (last accessed onJan. 22, 2013).
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Wilber paid for it:but did not contain language providing Wilber’s permanent street -add_’r_e‘ss,:
telephone number. or language indicating that it was not authorized by 4 candidate, committee or
political party as required by the regulations. 11 C.E.R. § 110.11(c)(3). o
B"uf the, disclaimer information in the advertisement provided: the public with nofice asto
‘who was responsible for the advertisement.and the amount of money -involved ($232) was de
minimis. We therefore exercise prosecutorial discretion, and dismiss theallegation that Wilber

violated the disclaimer provisions pursuant to Heckler v. Chaney.
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